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Item 5.02. Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory Arrangements of Certain Officers.
 
As described under Item 5.07 of this Current Report on Form 8-K (the “Current Report”), on January 30, 2023, the stockholders of Avenue Therapeutics, Inc. (the “Company”
or “Avenue”) voted at the Company’s 2022 annual meeting of stockholders (the “2022 Annual Meeting”) to approve an amendment (the “Plan Amendment”) to the Company’s
2015 Incentive Plan (the “Plan”) to increase the shares of common stock, par value $0.0001 per share (the “Common Stock”), available for issuance under the Plan by 5,000,000
shares from 266,666 shares to 5,266,666 shares.
 
The Company’s Board of Directors approved the Plan Amendment on November 2, 2022, subject to stockholder approval at the 2022 Annual Meeting. The Plan Amendment
became effective at the time of stockholder approval.
 
A copy of the Plan Amendment is filed as Exhibit 10.1 to this Current Report and is incorporated by reference in this Item 5.02. The material terms of the Plan as so amended
are described in the Company’s definitive proxy statement on Schedule 14A for the 2022 Annual Meeting filed with the Securities and Exchange Commission (the “SEC”) on
November 18, 2022.
 
Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.
 
As described under Item 5.07 of this report, on January 30, 2023, the stockholders of the Company voted at the Company’s 2022 Annual Meeting to approve an amendment to
the Company’s Third Amended and Restated Certificate of Incorporation, as amended (the “Charter”), to increase the number of authorized shares of Common Stock by
55,000,000 shares of Common Stock, bringing the total number of authorized shares of Common Stock to 75,000,000 shares (the “Authorized Shares Amendment”).
 



On February 2, 2023, following the 2022 Annual Meeting, the Company filed a certificate of amendment giving effect to the Authorized Shares Amendment with the Secretary
of State of the State of Delaware. A copy of the certificate of amendment giving effect to the Authorized Shares Amendment is filed as Exhibit 3.1 to this Current Report on
Form 8-K and is incorporated by reference in this Item 5.03.
 
Item 5.07. Submission of Matters to a Vote of Security Holders.
 
On January 30, 2023, the Company held its 2022 Annual Meeting of stockholders at 3:00 p.m. Eastern Time by means of an online virtual meeting platform. Stockholders
representing 2,515,025 shares of the Company’s Common Stock, or 50.00%, of the 5,029,272 shares entitled to vote, were represented in person or by proxy, constituting a
quorum.
 
As disclosed in a Current Report on Form 8-K filed with the Securities and Exchange Commission on January 25, 2023, the Audit Committee of the Board dismissed BDO
USA, LLP as the Company’s independent registered public accounting firm on January 21, 2023, effective immediately, and appointed KPMG LLP as the Company’s
independent registered public accounting firm for the year ended December 31, 2022, effective January 23, 2023. As such, the motion relating to the ratification of the
appointment of BDO USA, LLP as the Company’s independent registered public accounting firm for the 2022 fiscal year, which was included in the proxy statement provided
to our stockholders, was not voted on at the 2022 Annual Meeting.
 
At the 2022 Annual Meeting, the following three proposals were approved: (i) the election of five directors to hold office until the 2023 annual meeting of stockholders; (ii) an
amendment to Avenue’s Third Amended and Restated Certificate of Incorporation, as amended (the “Charter”) to increase the number of authorized shares by 55,000,000
shares of Common Stock from 20,000,000 shares to 75,000,000 shares; and (iii) an amendment to the Plan to increase the number of shares of Common Stock available for
issuance under the Incentive Plan by 5,000,000 shares from 266,666 shares to 5,266,666. The three proposals are described in detail in Avenue’s definitive proxy statement on
Schedule 14A for the 2022 Annual Meeting filed with the SEC on November 18, 2022.
 
As of the November 10, 2022 record date for the determination of the stockholders entitled to notice of, and to vote at, the 2022 Annual Meeting, 4,779,272 shares of the
Company’s Common Stock were outstanding and eligible to vote with an aggregate of 4,779,272 votes and 250,000 shares of the Company’s Class A Preferred Stock were
outstanding and eligible to vote with an aggregate of 5,275,000 votes, as determined in accordance with Article IV, Section 2.1.2 of the Company’s Third Amended and
Restated Certificate of Incorporation, as amended.
 

 

 

 
Proposal 1
 
The votes with respect to the election of five directors to hold office until the 2023 annual meeting of stockholders were as follows:
 

Director  Votes For   
Votes

Withheld   
Broker

Non-Votes  
Lindsay A. Rosenwald, M.D.   6,428,601   155,160   956,265 
Faith Charles   6,466,198   117,563   956,265 
Neil Herskowitz   6,468,194   115,567   956,265 
Jay Kranzler, M.D., Ph.D.   6,431,282   152,479   956,265 
Curtis Oltmans   6,447,327   136,434   956,265 
 
Proposal 2
 
The proposal regarding the ratification of BDO USA, LLP as Avenue’s independent registered accounting firm for the year ending December 31, 2022 was not voted on at the
2022 Annual Meeting:
 
Proposal 3
 
The vote with respect to the approval of an amendment to Avenue’s Third Amended and Restated Certificate of Incorporation, as amended, to increase the number of authorized
shares of Common Stock by 55,000,000 shares from 20,000,000 shares to 75,000,000 was as follows:
 

Total Votes For  Total Votes Against  Abstentions
7,033,270  481,173  25,583

 
Proposal 4
 
The vote with respect to the approval of an amendment to the Plan to increase the number of shares of Common Stock authorized for issuance thereunder by 5,000,000 shares
from 266,666 shares to 5,266,666 shares available for issuance under the Plan was as follows:
 

Total Votes For  Total Votes Against  Abstentions  Broker Non-Votes
6,128,908  415,582  39,271  956,265

 
Item 9.01. Financial Statements and Exhibits.
 
(d) Exhibits.
 
The following exhibits are furnished herewith:
 
Exhibit
Number  Description
3.1  Certificate of Amendment to the Third Amended and Restated Certificate of Incorporation of Avenue Therapeutics, Inc.
10.1  Amendment to the Avenue Therapeutics, Inc. 2015 Incentive Plan.
104  Cover Page Interactive Data File (embedded within Inline XBRL document)
 

 

 

 
SIGNATURES



 
Pursuant to the requirements of the Securities Exchange Act of 1934, as amended, the registrant has duly caused this report to be signed on its behalf by the

undersigned hereunto duly authorized.
 
 AVENUE THERAPEUTICS, INC.
 (Registrant)
Date: February 3, 2023  
 By: /s/ David Jin
  David Jin
  Interim Principal Financial Officer and Chief Operating Officer  
 

 



 
Exhibit 3.1

 
CERTIFICATE OF AMENDMENT

 
TO

 
THE THIRD AMENDED AND RESTATED CERTIFICATE OF INCORPORATION

 
OF

 
AVENUE THERAPEUTICS, INC.

 
Avenue Therapeutics, Inc. (the “Corporation”), a corporation organized and existing under and by virtue of the General Corporation Law of the State of Delaware (the

“DGCL”), does hereby certify:
 

FIRST. The Certificate of Incorporation of the Corporation is hereby amended by changing ARTICLE IV, so that, as amended, the first paragraph of said Section 5
shall be amended and restated as follows:
 

Authorized Stock. The total number of shares of all classes of capital stock that the Corporation shall have the authority to issue is (i) seventy-five million
(75,000,000) shares of Common Stock, with $0.0001 par value, and (ii) two million (2,000,000) shares of Preferred Stock, with $.0001 par value (the “Preferred
Stock”), 250,000 of which are designated as Class A Preferred Stock (the “Class A Preferred Stock”) and the remainder are undesignated Preferred Stock.

 
SECOND. That a resolution was duly adopted by unanimous written consent of the directors of the Corporation, pursuant to Section 242 of the DGCL, setting forth the

above mentioned amendment to the Certificate of Incorporation and declaring said amendment to be advisable.
 

THIRD. That this amendment was duly authorized by the holders of a majority of the voting stock of the Corporation at a meeting of the stockholders of the
Corporation. Said amendment was duly adopted in accordance with the provisions of the DGCL.
 

IN WITNESS WHEREOF, this Certificate of Amendment of the Certificate of Incorporation has been signed by the Chief Executive Officer of the Corporation this
2nd day of February, 2023.
 
AVENUE THERAPEUTICS, INC.  
  
By: /s/ Alexandra MacLean, M.D.                        
  
Name: Alexandra MacLean, M.D.  
  
Title: Chief Executive Officer  
 

 



 
Exhibit 10.1

 
AMENDMENT TO THE

AVENUE THERAPEUTICS, INC
2015 INCENTIVE PLAN

 
This Amendment to the Avenue Therapeutics, Inc. 2015 Incentive Plan (the “Plan”), has been adopted by the Board of Directors (the “Board”) and approved by the

stockholders of Avenue Therapeutics, Inc. (the “Company”), to be effective as of January 30, 2023.
 

1. The Plan is hereby amended by deleting Section 5.1 of the Plan in its entirety and replacing it with the following:
 

“5.1. NUMBER OF SHARES. Subject to adjustment as provided in Sections 5.2 and Section 14.1, the aggregate number of Shares reserved and available for
issuance pursuant to Awards granted under the Plan shall be 5,266,666. The maximum number of Shares that may be issued upon exercise of Incentive Stock Options
granted under the Plan shall be 5,266,666. The maximum aggregate number of Shares associated with any Award granted under the Plan in any calendar year to any one
Non-Employee Director shall be 100,000 Shares.”

 
2. Except as specifically set forth herein, the terms of the Plan shall be and remain unchanged, and the Plan as amended shall remain in full force and effect.

 
The foregoing is hereby acknowledged as being the Amendment to the Plan, as adopted by the Board on November 2, 2022, and approved by the stockholders on

January 30, 2023.
 

 


